
Visa workers updates
Changes in laws

New realities



What is H-2B program?
• The H-2B nonimmigrant program permits employers to 

temporarily hire non-immigrants to perform non-agricultural labor 
or services in the United States.

• The employment must be of a temporary nature for a limited 
period of time. Such as a one-time occurrence, seasonal need, 
peak load need or intermittent need.

• The H-2B visa holder can work for an employer no more than 10 
consecutive months in any given season.

• The H-2B visa holder can stay in the USA transferring to different 
companies for up to 3 years. 



Who uses the H-2B Program?
• Hospitality workers

• Hotels / Motels, Chefs, Resorts and Theme Parks, Ticket 
Sales, Cruise Ships, Maids and House keeping, Ski Resorts, 
Restaurants and Bars, Water Parks, Janitorial, Ride 
Operators, Retail Stores 

• Food Industry
• Meat, Poultry and fish cutters. Crabbing, Fishing etc.

• Construction workers/ Maintenance. 
• Landscaping, Golf Courses, Security, Warehouse, and of 

course Reforestation companies, and many more.



The Certifying Process

• First step to start the process is to request a PWD. (Prevailing Wage 
Determination)

• Our agent will charge us for half of the certificate fee at this point, 
usually between $6,000 and $15,000 total price, depending on who is 
your agent.

• Alpha Services runs at least 5 certificates per year. Three in the SE for 
about 550 workers from October to March, and 2 in the NW for 450 
from February to mid-June.

• The States involved in a certificate must be contiguous to be able to 
be on the same certificate.



• Hopefully started getting the FLC (Farm Labor Contractor) ready, months 
ago by sending the application in.

• Must have enough SEATBELTS to transport everyone safely.
• Every vehicle needs to be inspected every 12 months. Unfortunately, they 

still need to be inspected even if they are brand new.
• Provide the insurance information for each vehicle we will have in the FLC

• 100,000 per passenger. So we use WC and Umbrella to complement.
• Provide WC and GL information

While we wait for PWD



• We have to make sure we have enough FLCE’s (MSPA’s)
• DOL requires qualified driver for every vehicle. Typically will be 12 –

15 passengers per vehicles, so If we are requesting 550 visas we must 
have at least 43 QUALIFIED drivers with FLCE’s.

• The H2B workers that will do the actual driving will have expired 
FLCE’s. We have to use anybody willing to get an FLCE to satisfy the 
rule. Neighbors, sons, daughters, friends, family members, etc.

• Once the actual drivers get their visa and come into the US it will take 
NOW up to 6 months to get their FLCE. 

While we wait for PWD



•Seasonality statement and supporting 
documents.

•Letters of Intent
•Staffing chart
•Tax Information to match the Staffing chart
•Did I mention Letters of Intent?!?

While we wait for PWD



After getting the PWD
We will send the following to DOL …
• PWD
• Itinerary (explain)
• MSPA Information (FLC and FLCE’s)
• Seasonality and supporting paperwork
• Staffing chart
• Tax information
• Letters of Intent



Will it be a NOA or a NOD?
• If DOL decides you have proven the need for workers 

you will get a NOA (Notice Of Acceptance)
• If not you will get a NOD (Notice Of Deficiency) you 

will have 10 business days to respond to whatever 
they decided was missing.

• If you fail to respond to the deficiency satisfactorily
and you get denied, you have to start from the 
beginning again. 



If You Get A NOA
• If you succeed and get a NOA the SWA (State Work Agency) in every state 

involved will post your job, which will stay open until 21 days from date of need. 
• Until a year ago we had to run expensive News Paper ads. Now we do not do the 

ads but instead DOL post the jobs on their site http://seasonaljobs.dol.gov/
• We will recruit for 14 days and at the end you will send proof that you posted the 

ad in a public place and your office and shop (pics)and any information on people 
that applied for the job. For every domestic person that accepts the job, we lose 
one visa. They will  likely never work for Alpha

• At this point, the DOL will certify you for the amount of people you asked for, or 
for a reduced amount, depending on how many domestic people accepted the 
job.



Time for USCIS
United States Citizenship and Immigration Services

• Once you have the certificate you can do 2 different 
things with it.
Petition to bring people in on a new visa, If the     

CAP has not been met.
Petition to transfer people to the new certificate. 

These people are already in the country and you 
can transfer them from your company or other 
companies. Not part of the CAP



Bring People On A New Visa
• The first step to bring people in on a new visa is to petition for a 

certificate from USCIS  for the amount of people you got certified for 
(I-797B) this will cost…

1. $1410 Premium Processing 
2. $ 460 Form I-129 (Application)
3. $ 150 H-2B Fraud Account
Total $2,020

• As noted previously, we pay a premium processing fee, so it gets 
processed in 15 days or less, unless they  issue an RFE (Request For 
Evidence). Very seldom do they issue an RFE when trying to get your 
I-797B.

• Once they issue a I-797B you are ready to start making Appointments.



Bring People On A New Visa
• Send in list for applicants
• Get approval for applicants
• Applicants get their DS-160 filled out ($15 - $25 We Reimburse)
• Applicants get Biometrics (Photo and Finger Prints)
• Applicant pays for VISA fee ($190 we reimburse)
• Applicants go to interview (we reimburse travel cost to embassy)
• If applicants get their visa then they travel to the US (we pay for most 

resonable travel in to the US plus any sustenance and fees)



Transferring People
• A petition with all the related documents for each applicant is sent to 

USCIS. Documents include copies of Passport, Original Visa and all I-
94 showing legal status from the time of the original visa and the last 
2 pay stubs from the company they are transferring from.

• Of course the fees…
1. $1410 Premium Processing 
2. $ 460 Form I-129 (Application)
3. $ 150 H-2B Fraud Account
Total $2,020

• If there are no problems USCIS will issue form I-797A for each 
applicant, with the new I-94 attached.



Transferring People
• If they encountered problems USCIS will issue an RFE (Request For 

Evidence) You have 7 days to respond.
• Sometimes the RFE is a delay tactic because they ran out of time on 

the premium processing.
• Sometimes can be an easy fix, like a missing copy of a document, 

application error, etc.
• Sometimes can be overwhelming. They want you to prove length of 

stay for an applicant or several applicants.
• If one applicant has a problem, they will not approve anyone on the 

group until you fix the issue or withdraw the applicant in question. 



Absconders
• The absconding rate has been climbing in the last few years.
• As of the end of February we had a 26% absconding rate.
• Some abscond at the arrival airport.
• Some abscond right after they get their reimbursement check.
• Some wait for a few weeks and abscond.
• We are required to give notice to DOL and DHS about their 

separation.
• Some change their mind and try to come back.
• Some call and see if they can still get their reimbursement check.



H-2B
By the Numbers



Increased Fall Visa Demand
• DOL has instituted a lottery for applications during the 

Spring April 1st allotment for a couple years and the 
Lottery is now being applied to Fall October 1st

allotment. 
• Fall Nov 15 2020 Cap met
• Fall Sept 30 2021 Cap Met    2,469 Employer 

Applications   
• 65,717 petitions applied for out of the 33,000 

allotments



Spring Allotment

•Spring 2022   136,555 Workers petitions 
applied for by 7,875  employers

•Spring 2021    99,000 worker petitions 
7,000 Approx. 



DOL Prevailing Wage Determination 
(PWD)

•July 1st each year the PWD office updates 
the prevailing wages. 

•If a contractor is issued a PWD prior to 
June 31 or earlier, can have different 
prevailing wages than a contractor issued 
after July 1st each year



MSPA
•DOL is running 3-4 months behind on 
issuing MSPA licenses, both FLC & FLCE’s. 
Resulting in many problems………DOL 
application forms change with out notice, 
and if a contractor sends in out dated 
forms they will be rejected.



Steps Alpha is Taking to Protect 
its Clients

• The newest Concern for us is the increased demand on 
the fall, October 1st allocation when Alpha gets its visas.  

• We saw this coming for the last couple years and started 
running 3 separate H-2B Certifications as a safeguard. If 
we lose one, we can still cover the needs of our 
PRIMARY clients.



Joint Employment
•Under Trump’s Administration Joint 
Employment was weakened. With Biden’s 
Administration it has been strengthened 
again.  

•Your only real defense is finding contractors 
who are doing their very level headed best 
to do everything correctly. 



H.R. 387
• The industry is lobbying for a Returning Worker Exemptions Act H. R. 387 

which we encourage all to please support (See the FRA for details), this can 
increase the number of visa/workers by 60 to 80%. 

• H-2B workers generally come back the next year if they have not 
absconded, so the percent of absconders obviously reduces the number of 
returning workers that can be accessed. 

• Those who have stated support as of a month ago are: 
• Republicans
• Rounds, Risch, Crapo, Wicker, Portman, Lummis, Graham, Barrasso, and Collins

• Democrats
• King, Coons, Bennet, Menendez, Shaheen, Warnock, Carper, Manchin, Warner, and 

Hickenlooper



Absconders
•Our Industry is seeing a serious up tick in 
absconders.  Depending on your political 
perspective, you can assign different reasons for 
this. My personal belief is that we need to better 
secure our borders. 

• If our government does not take immigration 
law seriously, why should guest H-2B workers? 
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